
 

1. Introduction 
Arbitration has achieved a central place in commercial dispute resolution, being a leading 

mechanism for the resolution of commercial disputes in both the United Kingdom and around the 
world. For example, in 2013, the ICC International Court of Arbitration received 767 requests for 
commencement of an arbitration; the London Court of International Arbitration received 301, the 
Stockholm Chamber of Commerce received 203 and the Chamber of Arbitration of Milan received 
167. Moreover, these were often disputes of considerable importance, with the ICC reporting that 
540 of its cases received in 2013 involved a dispute worth more than US$1m, 277 involved more 
than US$10m, and 63 involved more than US$100m. Yet even these cases represent only a tiny 
fraction of the commercial arbitrations occurring each year, with hundreds of arbitral institutions 
operating around the world, and a large number of arbitrations occurring without an institution. 

Nonetheless, despite arbitration’s important role in the delivery of contemporary civil justice, 
the combination of the confidentiality of most arbitration proceedings and awards, with the difficulty 
of collecting robust empirical data on a professional community that is heterogeneous, porous, 
multinational, and notoriously difficult to penetrate, has meant that the actual practices of 
arbitrators, the mechanisms for career development in the field, and the character of the justice 
provided by arbitration have remain sealed inside what has been called a "black box". The 
problematic nature of this situation has recently been underlined by The Right Hon. The Lord 
Thomas of Cwmgiedd, Lord Chief Justice of England and Wales, who in March 2016 expressed 
concern arbitration’s popularity was damaging the development of English “common law” (45). 

This research project is designed to open the “black box” of commercial arbitration. 
Through a combination of social network research, interviews with arbitration professionals across 
Europe, and online research designed in collaboration a leading psychologist and a leading 
sociologist, this project will clarify how social norms and social connections impact on standards of 
practice and career development in arbitration, and thereby on the functioning of arbitration as a 
mechanism for the delivery of civil justice. It will provide previously unavailable information on both 
the arbitral process and arbitration practitioners, and will thereby assist both States and the public 
in understanding how arbitration functions, how arbitral justice does and does not differ from justice 
delivered by a court, and when arbitral justice should and should not be trusted 

In so doing this project will not only help States incorporate arbitration more effectively into 
the civil justice system, ensuring arbitration’s fairness without undermining its benefits, but will also 
generate important insights into the impact of informal social norms and social connections on 
career development and standards of practice in professional fields.  

2. The Importance of the Study of Arbitration for Understanding Contemporary Civil Justice 
The complexity of arbitration’s place in the delivery of civil justice arises from a combination 

of the nature of arbitration and the strong embrace of it by governments around the world. If 
arbitration was an entirely private procedure in which the arbitrators’ decision was subject to review 
by domestic courts, arbitration would constitute merely an initial stage in the traditional court-based 
dispute resolution procedure. Arbitration, however, has been strongly endorsed by national 
governments, in the form of both domestic laws and international treaties. As a result, as long as 
arbitrators remain within the limits of the procedure agreed by the parties, and that procedure itself 
is broadly fair, national courts in most jurisdictions are obligated to enforce arbitral awards even if 
they believe that the arbitrators made a fundamental error of fact or law (27, 40). Combined with 
arbitration’s confidentiality, this “hands off” approach means that arbitration contributes significantly 
to the problem of “vanishing trials”, in which an increasing proportion of disputes are resolved 
outside traditional court litigation, potentially undermining State control of civil justice (12, 19). 

Arbitration, in essence, has developed into a sizeable alternative justice system, 
independent of national court systems and partially displacing them, but delivering decisions 
enforceable through them. Yet while court systems incorporate strong mechanisms of review, 
designed to ensure consistency across cases and the minimisation of error, the limited review to 
which arbitral awards are subject has created a system in which accuracy of factual determination 
and legal interpretation are ensured only by the professionalism of those engaged in the arbitral 
process (30, 31, 36). Nonetheless, despite the power that has been entrusted to those involved in 
arbitration, the confidentiality of arbitration ensures that little information is available on the realities 
of arbitration practice or about the individuals whose decisions courts are enforcing. 

This has created a situation problematic for both governments and the arbitration 
community, as governments lack the information required to ensure an effective approach to the 
incorporation of arbitration into civil justice systems, while arbitration practitioners face increased 
public scepticism about the trustworthiness of arbitral justice. 



 

3. The Usefulness of the Study of Arbitration for Understanding Professional Social 
Structures 

Arbitration also presents an ideal case study of the impacts of social structures in 
professional communities. Arbitration is a fundamentally unregulated form of professional practice: 
while arbitrators and party representatives in arbitrations are overwhelmingly lawyers, few formal 
restrictions are placed on who may participate in arbitration. Arbitrators and party representatives 
need not be nationals of any particular state, have any particular expertise, or have any legal 
qualifications. In addition, even if they are lawyers, arbitrators and counsel participating in an 
arbitration located outside the jurisdiction in which they are licensed may not be subject to any kind 
of professional discipline for their actions (18, 37, 38). 

One possible consequence of this governmental deregulation would be adoption by the 
arbitration community of regulations of its own, such as are found in parallel situations like the 
regulation of the broader legal profession by bar associations (41). Within arbitration, however, the 
idea that arbitration benefits from being deregulated has itself become a norm of the community. 
Consequently, not only is arbitration unregulated by governments, but it is self-consciously left 
unregulated by the arbitration community. This does not mean that no regulation exists within 
arbitration, but that arbitration has come to be regulated by a highly developed system of social 
recognition and professional status. Arbitration is a highly sought-after specialisation, with many 
more individuals interested in the field than there is arbitration work to be done. As a result, those 
already in the field have taken on the role of informal “gate-keepers”, identifying and promoting the 
community’s values, and providing opportunities to individuals sharing those values (26, 32). 

Equally importantly, the spread of arbitration as a form of commercial dispute resolution has 
caused a diversification and stratification of arbitration as a professional community, such that 
multiple distinct but overlapping social groups exist. Consequently, a study of arbitration can 
provide information not only on the role of social connections and adherence to social norms in 
unregulated or lightly regulated professional communities, but also provides an important 
opportunity for the study of the interaction of related professional social groups. 

4. The State of the Art of Empirical Research on Arbitration 
While the confidentiality of arbitration has long served as an obstacle to empirical work, 

there have in recent years been an increasing number of empirical studies addressing discrete 
areas of arbitral practice. As a result, arbitration practitioners as a community currently have a level 
of openness to empirical work that will greatly facilitate the proposed project. Since 2006 Queen 
Mary University has conducted regular survey research focused particularly on corporate users of 
arbitration; in the United States, Thomas Stipanowich has undertaken survey work on the practices 
of elite American arbitrators (42, 43), and Christopher Drahozal and Peter Rutledge have done 
work on the use of arbitration clauses in consumer contracts (13, 14); in Asia, Shahla Ali and Kun 
Fan have undertaken work on the use of mediation in arbitration in China. (1, 15). 

Nonetheless, while some of this work has been of high quality, its consistent focus on 
specific procedural and substantive issues, and on elite practitioners, means that even the 
combination of these and other studies sheds little light on the complexity that characterises 
contemporary arbitration as a field of professional practice. Only three notable previous empirical 
studies have concentrated on the sociological questions addressed by this project: Yves Dezalay 
and Bryant G. Garth, Dealing in Virtue (1996) (9); Joshua Karton, The Culture of International 
Arbitration and The Evolution of Contract Law (2013) (26); Tony Cole (the P.I. of this project), et 
al., Legal Instruments and Practice of Arbitration in the EU (2015) (7). While each of these studies 
is valuable and important, each has limitations that underline the need for this project: Dezalay and 
Garth’s work is of limited contemporary relevance because of its age; Karton’s work is limited by 
being focused on elite practitioners, and by being based on only 20 interviews, supplemented by 
paper-based research; the P.I.’s work is limited by relying primarily on survey responses, thus 
losing the subtlety made possible by the methodological triangulation proposed for this project. 

5. The Need for a Europe-wide Study 
The cross-border and cross-cultural structure of economic activity within Europe has given 

arbitration a fundamental role in ensuring Europe’s and the UK’s economic success. Europe 
includes a large number of national jurisdictions, each of which has its own distinct legal culture 
and legal profession (22). However, commerce across Europe is characterised by high levels of 
cross-border transactions, and the acceptance by States throughout Europe that local legal 
qualifications are unnecessary for the local practice of arbitration means that arbitration 
professionals from any jurisdiction are able to practice throughout the continent, even without 



 

formal “freedom of movement”. Consequently, by taking a Europe-wide focus, the proposed project 
can both address the impact on the social construction of arbitration of the porousness of 
arbitration as a field of professional practice, and can also examine the impact on arbitration 
communities of the wide variety of experiences of arbitration found across Europe. It thereby 
maximises the project’s ability to impact upon the successful incorporate of arbitration into civil 
justice systems, while also providing information that will assist the U.K.’s large arbitration 
community to continue to operate across Europe after Brexit. 

The project will cover a group of States whose arbitration practitioners are justifiably seen 
as part of an extended European arbitration community, in that they routinely engage with one 
another in arbitrations, and encounter one another socially at arbitration conferences and similar 
events. To avoid pre-selection bias an objective qualifying standard was adopted of eligibility for 
membership in the Council of Europe. While this standard is not based on arbitration practice, it 
identifies a group of States with strong social, economic and geographic connections. 
 

Methodology 
6. Project Aims 
1. To move beyond traditional accounts of arbitration as merely an alternative means of delivering 
traditional civil justice, and develop an understanding of arbitration as an alternative form of justice, 
built upon its own distinctive values and social structures. (Work Packages 1-4) 
2. To establish how and by whom the field of commercial arbitration is constituted in Europe. (Work 
Packages 1 and 2) 
3. To determine how understandings of arbitration and its role in civil justice vary between 
arbitration communities across Europe, and how these variations impact on career development in 
arbitration. (Work Packages 2 and 4) 
4. To clarify how the normative elements of arbitration’s social structures impact on the justice that 
arbitration delivers, and how arbitration can best be incorporated into the contemporary delivery of 
civil justice. (Work Packages 1-4) 

7. Research Methods 
Work Package 1: Social Network Analysis (Project Aims 1, 2 and 4) 

The combination of arbitration’s confidentiality and the unregulated nature of arbitration 
practice means that both entry into arbitration and career progression in arbitration rely 
substantially on personal contacts (21). There is, however, currently no empirical information on 
the structures of the social networks upon which arbitration relies. This Work Package will collect 
network data through a mixed methods approach, designed by the P.I. and Edmund Chattoe-
Brown, a sociologist with expertise in the analysis of social networks, and delivered with the 
assistance of a Postdoctoral Researcher (11). The quantitative component will involve an online 
questionnaire delivered to arbitration practitioners across Europe, in which respondents will be 
asked to identify (i) individuals with whom they regularly work on arbitration matters, (ii) individuals 
with whom they have social connections centring on arbitration, (iii) individuals they personally 
identify as central gatekeepers in an arbitration community to which they belong, providing 
additional rating data on the level of their connection with each individual. As arbitration 
practitioners may be reticent to list specific individuals with whom they have close 
social/professional connections, due to the risk of facilitating “challenges” when they are appointed 
as an arbitrator, the questionnaire will also generate information on engagement in events and 
groups, including an evaluation by respondents of the importance of those events/groups for 
professional networking. Further data on individual connections will then be gained through 
qualitative approaches such as snowballing, analysis of documents (lists of conference attendees, 
membership lists, discussions in arbitration’s “newspaper” Global Arbitration Review, etc.) and 
respondent discussion of network displays will be used to triangulate the data. 

The data generated through this Work Package, while it will unavoidably be incomplete, will 
allow the production of the first empirical mapping and descriptive analysis of the social networks 
underlying arbitration in Europe, using UCINET and Netdraw, including factors such as strength of 
ties and network centrality. It will also be used to identify individuals with gatekeeping roles in 
European arbitral communities, who can then be invited to be interviewed in Work Package 2. 

Work Package 2: Interviews (Project Aims 1-4) 
Interviews of selected arbitration practitioners across Europe will be used to develop 

information on the norms relating to arbitration that characterise Europe’s diverse arbitration 
communities. This research will be designed collaboratively by the P.I. and Joshua Karton (see 



 

Section 4), taking advantage of Karton’s prior experience with research interviews of arbitration 
practitioners (26). The focus of the interviews will not be on the collection of factual information, but 
rather on allowing analysis of how interviewees discuss arbitration, through coding of transcripts, to 
identify standards and variations in normative views of arbitration across Europe’s arbitration 
communities. Interviews will be conducted by the P.I., who combines being a leading arbitration 
academic with practicing arbitration at a leading firm and being a Fellow of the Chartered Institute 
of Arbitrators. This combination will create an interview context in which interviewees will be 
comfortable engaging in professional-level discussions and so be more likely to reveal latent views 
on arbitration than they would with a non-“peer” interviewer. 

Over the course of the 4-year interviewing phase of the project approximately 400 
interviews will be performed. While this is a large number of interviews, it is necessitated by the 
project’s goal of moving beyond arbitration research’s traditional focus on elite international 
arbitrators and major arbitration centres. Moreover, the P.I., Joshua Karton and Pietro Ortolani will 
at all times be working alongside 2 Postdoctoral Researchers, meaning that each team member 
will only code approximately 20 interviews per year, or an average of under 2 interviews per month. 

The P.I. will travel to cities that have been identified as either leading arbitral centres or as 
important regional centres of legal practice. Face-to-face interviewing allows the interviewer to 
develop a rapport with interviewees, thereby encouraging candour, and also allows the interviewer 
to benefit from and note visual cues. Online or telephone interviews would inhibit development of 
the personal connection that facilitates effective interviewing (10). In most locations 2 focus group 
interviews will be undertaken, with more undertaken in certain locations with large and diverse 
arbitration communities (e.g. London, Paris). In each location one interview will involve a group of 
3-4 leading practitioners, with the other dedicated to a group of 6-8 less senior Associates.  

Interviews will be conducted as semi-structured 1 hour focus groups. Semi-structured 
interviewing strikes a balance between informal and closed interview techniques. It increases the 
comprehensiveness of the data gathered and makes data collection more systematic, without 
closing off interesting areas of discussion or requiring interviewees to fit their responses into 
predetermined categories. It generates the most data suitable for constant comparison and 
therefore maximizes the opportunities for theoretically useful data to emerge from the interviews. 
Interviewing through the use of focus groups, rather than individually, will allow examination of how 
interviewees interact, such as through mirroring of one another’s views, competing for dominance, 
or staking out individual perspectives on issues. This is important information given the project’s 
focus on the social underpinnings of arbitration communities.  Separating interviews into “peer” 
groups of leading practitioners and less senior Associates will not only facilitate open discussion by 
less senior interviewees, but will also allow examination of the degree to which younger members 
of an arbitral community have already adopted the normative values established by gate-keepers. 

While there are a range of approaches to interviewing and to the subsequent analysis of 
interviews, this project will be guided by the principles of grounded theory. (20, 29) Grounded 
theory is most appropriate for situations in which there is currently no over-arching theory of the 
subject of investigation, and development of a theory is sought. Moreover, it is ideally suited to a 
project such as the current one, which extends over a significant time and range of locales, as the 
iterative and developmental approach essential to grounded theory incorporates an ongoing testing 
of prior concepts and analyses. In this way, the research can begin from a point of open 
investigation, developing themes and theories through analysis of interviews, while simultaneously 
testing those theories, allowing a focusing down of the understanding of arbitration and its social 
context that would not be possible using an alternative approach or in a more limited project. 

The importance of selecting interviewees able to provide the project with the guidance 
required necessitates the use of purposive sampling, rather than random sampling from an 
identified population. Randomised sampling would entail the risk that the norm-setters of a 
community would not themselves be interviewed, thereby depriving the project of information 
essential for its success. Purposive sampling will allow a focus on identifying individuals filling 
certain roles within arbitration, rather than on attempting to interview a certain percentage of 
individuals involved in arbitration (39). Selections will be made by drawing upon the results of the 
social network analysis conduct in Work Package 1, refining options through consultation with the 
Advisory Board (Section 9 below) and with the institutional partners to this project, the Chartered 
Institute of Arbitrators and the Arbitration Court of the International Chamber of Commerce. 

All interviews will be recorded using a professional audio recorder to ensure sound quality. 
If interviewee consent to recording cannot be obtained, enhanced note-taking will be adopted. 
During all interviews, whether recorded or not, the interviewer will take notes, both to highlight 



 

particular points and to record subjective impressions. Immediately after the interview the 
interviewer will draft enhanced notes, expanding on the initial interview notes. (44) The interview 
recording will be digitally transferred to the Work Package’s Postdoctoral Researcher for 
confidential, secure and accessible storage, and will then be professionally transcribed. A copy of 
both the transcript and the recording in high-quality WAV format will be stored on a secure server 
at the University of Leicester, and both the transcription and the audio recording will be accessed 
for coding in NVivo. Interviews will be coded by listening to the audio recording in consultation with 
the transcript and the interviewer’s notes (44), in accordance with a shared coding book initially 
generated in the Egypt Test Phase (Section 10). After analysis of each interview a short summary 
will be drafted by the coder to provide a contextual supplement to the formal coding, and thereby 
assist in subsequent analysis. When the coding of interviews for a State is completed, the P.I. and 
his team will undertake analysis of those interviews and produce an interim report for that State. 
The interim report for each State will be made available on the project website. 

A primary risk in interview-based research is that it will not be possible to secure either 
enough interviews for the results to be useful, or that those individuals agreeing to be interviewed 
will not be able to provide the information most needed. To address this issue advance contact 
was made with potential interviewees across Europe, and provisional agreement to be interviewed 
has been secured from over 300 arbitration practitioners. While these individuals may not 
ultimately be selected for interview, they provide an assured foundation for the project. In addition, 
two leading professional organisations, the Chartered Institute of Arbitrators and the International 
Arbitration Court of the International Chamber of Commerce have agreed to help identify 
appropriate interviewees and assist in securing their involvement. 

State-by-State Interview Schedule 
2018: Egypt; UK; Cyprus; Andorra/Gibraltar/Portugal/Spain; Italy/Malta/San Marino/Vatican City 
2019: UK/Ireland; Denmark/Finland/Norway/Sweden; Liechtenstein/Switzerland 
2020: UK; Faroe Islands/Iceland; Turkey; Albania/Bosnia & Herzegovina/Bulgaria/Croatia/Czech 
Republic/Hungary/Kosovo/ Macedonia/Montenegro/Romania/Serbia/Slovakia/Slovenia; 
Austria/Germany 
2021-22: UK; Armenia/Azerbaijan/Georgia/Kazakhstan; Belarus/Estonia/Latvia/Lithuania/Moldova/ 
Poland/Russia/Ukraine; France/Monaco; Belgium/Luxembourg/Netherlands 

Work Package 3: Arbitrator Reasoning and Practice (Project Aims 1 and 4) 
The existence of diverse normative communities within European arbitration suggests that 

successful arbitrators in different communities may be characterised by particular styles of 
reasoning or by approaches to case management that will impact substantively on their final 
decision (1, 5, 6, 22, 23, 24, 28, 46, 47). Information on these points is therefore important for 
understanding the impact of arbitration on the delivery of civil justice across Europe. This Work 
Package examines this issue through empirical research on arbitrator reasoning and the practices 
of arbitrators, designed by the P.I. in collaboration with Peter Ayton, a leading expert on the 
psychology of decision-making, and delivered in cooperation with a Postdoctoral Researcher. 
While it might appear that such information could be gained through the analysis of arbitral awards, 
the confidentiality that characterises arbitration makes such an approach unworkable, as very few 
arbitral awards become public. Moreover, those that do become publicly available usually do so 
through being challenged in court proceedings, and so are more likely to involve reasoning that is 
flawed or otherwise contentious. As a result, an analysis based on such awards would be 
unrepresentative of arbitral awards as a whole. 

The project will examine arbitrator reasoning directly through the creation of an online tool 
that will be delivered to arbitrators across Europe. This tool will benefit from techniques developed 
in experimental psychology to go beneath practitioners’ “public faces” regarding arbitration, and will 
centre upon experimental testing of variants of its designed components using the Qualtrics 
platform, which allows such things as embedded media, splitting different versions of the survey 
across different independent groups, manipulating item order and displays within and between 
groups, and more complex variants such as having participants temporarily enter an automated 
web chat to examine how they respond to certain messages in the varying contexts of social 
collaboration. It will combine standard survey questions with vignettes, hypothetical cases, and 
open-ended questions, as a means of moving beyond each arbitrator’s self-conceptions of how an 
arbitrator should work, to elicit responses that more accurately correspond to their actual reasoning 
and practices, and to their implicit (possibly unconscious) conception of the role of an arbitrator. 
The tool will be translated into all the official languages of the European Union. 



 

This Work Package will explore: (1) How arbitrators approach aspects of substantive law 
reasoning on such matters as causation, good faith, and remedies, which existing research 
suggests can vary with cultural background (24); (2) Styles of legal reasoning, such as choice of 
interpretative methods (e.g. literal wording versus teleological) (28); (3) Approaches to arbitral 
procedures, such as the scope of document discovery and the use of expert witnesses (7, 26, 31); 
(4) Views on fairness, especially with respect to procedural norms (2, 17, 33, 34, 35). These four 
topics, when approached collectively, provide strong insights into an arbitrators’ conception of 
his/her proper role as arbitrator: as a neutral judge, a service provider to the parties, a trustee of 
the applicable legal regime, or a guardian of the broader public interest. 

Work Package 4: Concluding Large-Scale Online Research (Project Aims 1, 3 and 4) 
In the final year of the project, the P.I. will collaborate with both Peter Ayton and with John 

Flood, a leading legal sociologist, on the design and delivery of a second online research tool, 
developed out of the tool from Work Package 3. This tool will repeat Work Package 2’s focus on 
the identification of latent views on arbitration, extending this aspect of the project to a broader 
community than can be addressed through interview-based research. This final Work Package will 
build on the preceding research undertaken on the social structures through which European 
arbitration functions (Work Package 1) and on identifying and classifying views on arbitration (Work 
Package 2), and benefit from the team’s previous experience developing the online tool in Work 
Package 3. As a result, it will make possible large-scale research delivering insights into the latent 
views of research participants that is usually only possible through interview analysis. 

8. Postdoctoral Researchers 
Researcher 1 is attached to Work Package One for 12 months at 100%, during years 1-2 of 

the project. He/she will assist in the delivery of the data collection phase of Work Package 1. 
He/she will then collaborate with Edmund Chattoe-Brown and the P.I. in drafting Article 1 (see 
Academic Beneficiaries). Researcher 2 is attached to Work Packages Two and Three for 4 years 
at 50%, in years 1-4 of the project. He/she will be involved in interview coding and in the delivery of 
the Work Package 3 online tool. He/she will collaborate with Peter Ayton and the P.I. on Article 2, 
and with Joshua Karton, Pietro Ortolani and the P.I. on Articles 3-5. Researcher 3 is attached to 
Work Package 4 for 12 months at 100%, in year 5 of the project. He/she will assist in the delivery 
of the Work Packge 4 online tool and the analysis of the results. He/she will collaborate with 
Joshua Karton, Pietro Ortolani and the P.I. on Article 5. Researcher 4 is not funded by the project. 
He/she will be funded by the University of Leicester, and will split his/her time between teaching at 
Leicester Law School and researching gender and race in arbitration, collaborating with the P.I. on 
Article 5. He/she will also lead the project’s social media dissemination (see Pathways to Impact), 
and support the other Researchers in administering the project. 

9. Advisory Board 
An advisory board of leading arbitration specialists from across Europe has been 

assembled to ensure the quality of the work undertaken. No costs are associated with the Board, 
with participants volunteering their time, and scheduled Board meetings occurring online. 

10. Egypt Test Phase 
It is essential to the success of this project that pre-delivery testing phases are undertaken, 

both to ensure methodological effectiveness and to minimise the risk of significant methodological 
change during delivery of the Work Packages. For this reason, the project includes “test phases” in 
Egypt for each of the Work Packages. By locating the testing in Egypt the research techniques to 
be used by the team can be tested and developed without interfering with or invalidating the results 
from any European jurisdiction, or otherwise taking individuals out of the research pool. Egypt is 
the leading arbitral centre on the border with Europe, which has traditionally served as the location 
for arbitrations involving a party from Europe and a party from Africa or the Middle East. It not only 
has a developed arbitral community, but one that interacts regularly with European arbitration 
practitioners. During the Work Package 2 test phase, each interview will be coded separately by all 
members of the team, allowing development of an agreed coding book. This coding book will form 
the basis for coding of subsequent interviews, subject to ongoing intercoder reliability meetings. 

11. Outputs 
The project will result in the production of 4 articles and a monograph (see Academic 

Beneficiaries for details). It will also generate 4 Work Package Reports, a series of interim reports, 
and throughout the project information will be disseminated through social media (see Pathways to 
Impact for details). 


